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1 
JOINT APPENDIX 


1 /Filed October 15, 19577 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : ! 
v. : GRAND JURY a 


RAYMOND WATSON 


MOTION TO ENTER PLEA OF GUILTY TO A BILL OF 
CRIMINAL INFORMATION ON WAIVER OF INDICT MENT 
BY GRAND JURY 


Your Petitioner - Raymond Watson - states that he was arrested and 
charged with the forgery and uttering of a U. S. Government Treasury Check 
on September 12, 1957, the amount of the said check being ($88.90) Eighty- 
Eight Dollars and Ninety Cents - i 

Your Petitioner states that he wishes to waive the procedure of an in- 
dictment by the Grand Jury and wishes to enter a plea of guilty to the charges 
pending against him - Your Petitioner states that he seeks this relief in order 
to expedite the disposition of the charges - spare the Government further ex- 
pense - and spare further inconvenience to all parties concerned ~ 

Your Petitioner feels this motion is a proper exercise of his rights under 
Article VI of the Constitution of the United States - Your Petitioner has made 
restitution of the damages and desires to expedite the disposition of the charges 
in the earliest possible manner as he is a pauper and unable to post bond 
pending an indictment or trial - 3 
PRAYER: Wherefore the foregoing premises considered your  patihinies prays 
that this Honorable Court will see fit to grant unto your petitioner the relief 
he seeks - for this and such other relief as this Court may grant your petitioner 
prays - : 

Your petitioner signs and submits this motion to the Court in good faith. 


/s/ Raymond Watson : 
200 - 19th Street, S. E., D.C. 





4 /¥iled October 30, 19577 


~ UNITED STATES OF AMERICA : Grand Jury No. 1214-57 
RAY MOND J. WATSON : Violation: 18 U.S.C. 495 


INFORMATION 

The United States Attorney charges: 

first Count 

That Raymond J. Watson did on or about June 5, 1957, in the District of 
Columbia falsely make, alter or forge United States Treasurer’s check No. 
52,584,754, dated at New York City June 3, 1957, in the amount of $88.90 
payable to James H. Birtles, drawn over symbol 9002 by Don Her, Regional 
Disbursing Officer, for the purposes of obtaining or receiving from the United 
States, or any officers or agents thereof, a sum of money in violation of 18 
United States Code 495. 

Second Count 

That Raymond J. Watson uttered or published as true the above named 
false, forged or altered writing with intent to defraud the United States, know- 
ing the same to be false, altered or forged, by presenting the above described 
check to Mr. Thomas L. Waller, proprietor of Waller’s Liquor Store, 1567 
Benning Road, N. E., in the District of Columbia, in violation of the provisions 
of 18 United States Code 495. 


/s/ Oliver Gasch 
United States Attorney 


by /s/ Alfred Burka 
Assistant United States Attorney 


5 Treasury New York, N.Y. 52 584 754 
Division of Disbursement June 3, 1957 
12 5 369950 3 for May 
TREASURER OF THE UNITED STATES 
iain James H. Birtles $88.90 
AOE 712 th ST S W 
ORDER OF 043-03-3341 A 
WASHINGTON, D.C. PAID 
SOC SECURITY /s/ Don Tler 
Drawn for Above Object 120 Regional Disbursing Officer 


9002 


3 
Res - 822501 Identification Procedure 
When cashing this check for the individual payee, you should require full iden- 
tification and endorsement in your presence, as claims against endorsers may 
otherwise result. ! 
The payee should indorse below in ink or indelible pencil. 
If the endorsement is made by mark (X) it must be witnessed by two per- 
sons who can write, giving their places of residence in full. 
It is suggested that this check be promptly negotiated. 
/s/ James H. Birtles : 


/s/ James Carter 
1608 Rosedale Street, N. E. 


/s/ Thos. L. Wallér. 

1567 Benning Rd. 
For Deposit to the Credit of 
M & G Beer Distributing Co. Jan 6, 1957 
George M. Mason Co. Oct - 31 1957 


6/Filed October 30, 1957/7 : 
WAIVER OF INDICT MENT : 
The above named defendant, who is accused of forgery and uttering of a 
United States Treasurer’s check No. 52,584,754 in violation of 18 U.S.C. 495. 
Being advised of the nature of the charge and of his rights, hereby waives 
in open court prosecution by indictment and consents: that the proceeding may 
be by information instead of by indictment. After being advised of his rights 
by the Court, the above named defendant waived his right to counsel. 
/s/ Raymond Watson, Defendant. 
Date October 30, 1957 /s/ Alfred Burka, Witness. 
/s/ C. B. Collins | 


7 Filed October 30,1957/ PLEA OF DEFENDANT | 

| On this 80th day of October, 1957, the defendant Raymond J. Watson, 
appearing in proper person and waives his right to be represented by counsel, 
being arraigned in open Court upon the information the substance of the charge 





4 
being stated to him, pleads guilty thereto. 
The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District of Columbia Jail. 
By direction of 


Bolitha J. Laws 


Presiding Judge 
Criminal Court # Assign. 


8 /Filed November 25, 1957/7 Washington, D.C. 
Wednesday, October 30, 1957 
The defendant in the above-entitled cause appeared before the HON. 
BOLITHA j. LAWS, Chief Judge of the Court, at 10:00 a.m., for the purpose 
of arraignment and entering a plea of guilty. 
APPEARANCES: 


ALFRED BURKA, Esq., 
Assistant U.S. Attorney, 
for the Government. 


RAYMOND J. WATSON, per se, 
appearing in his own behalf. 


THE CLERK: Raymond Watson. 

MR. BURKA: Your Honor, in this case, United States v. Raymond Wat- 
son, Grand Jury 1214-57, I have been informed that the defendant desired to 
plead guilty to an information. 

THE COURT: Is he here? 

MR. BURKA: No, Your Honor, I don’t believe he is. The matter had 
been presented to the grand jury, andI believe, {rom my information, an 
indictment was to be forthcoming within the next few days. 

THE COURT: Maybe he is here. Let’s see if he is here. If he is here, 
we will dispose of it now. 

+] MR. BURKA: Your Honor, I don believe we can take care of it today, 
because since an indictment would be forthcoming, if he entered a plea of 
guilty to an information, the indictment would then have to be dismissed when 
it came down. 

THE COURT: That is all right. What is the mtter with that? There is 





10 


no trouble with that, is there ? 

MR. BURKA: No, but if there will be an indictment within a few days, 
that would obviate any possibility later on for 2255. . 

THE COURT: You have the man here. It is all right with me, I don’t 
care how you handle it. If he wants to do it, aa a ce 
case quickly. 

MR. BURKA: Yes, Your Honor. 

THE COURT: Why don’t you talk to him about it. Does he have counsel ? 

MR. BURKA: No, Your Honor, not to my knowledge. 

THE COURT: Excuse me just a second. Is Watson here ? 

(At this point, the defendant appears in the courtroom.) | 

THE COURT: Do you have a lawyer ? ; 

THE DEFENDANT: No, Your Honor, I don’t. 

THE COURT: Do you have money to employ one ? 

THE DEFENDANT: No. 

THE COURT: Would you like to have the Judge sandal one for you ? 

THE DEFENDANT: No, sir, Your Honor. 

THE COURT: I think I talked to you about it before, didn’ 1? 

THE DEFENDANT: Friday, yes, sir. | 

THE COURT: And you said you didn’t want a Leeper? 

THE DEFENDANT: Yes, sir. ! 

MR. BURKA: I can obtain the information, if Your Honor desires, within 
a matter of 15 or 20 mimites. 

THE COURT: How old are you? 

THE DEFENDANT: 29. 

THE COURT: 29? 

THE DEFENDANT: Yes, sir. 

THE COURT: I think I ought to explain this to you “ee Gamera, be- 
cause we want to absolutely fair with you. You are charged with what is known 
as a rather serious crime, a forgery, do you see ? 7 

THE DEFENDANT: Yes, sir. 
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THE COURT: Andyouare entitledtoa lawyer. And if you don’t have the 4 


money toemploy one, the Judge will get one for you to help you, advise you, and maybe 
get some letters in your behalf to the Judge, and things of that sort:doyouunderstand?. “* 
THE DEFENDANT: Yes, sir. 
THE COURT: But you don’t have to have one if you don’t want one. Also, 
you have a right under our Constitution, under our law, to be indictedin aserious , 
case like this by the grand jury, but if you want to consent to it, you can have the 
District Attorney file the charges. Do you understand that ? 
THE DEFENDANT: Yes, sir. 
THE COURT: Do you understand it perfectly well? 


THE DEFENDANT: Yes, sir. y 


THE COURT: How far did you go in school? 


THE DEFENDANT: I went to the eighth grade. . 


THE COURT: The eighth grade ? 

THE DEFENDANT: Yes, sir. 

THE COURT: What doyou want todo? Doyou want to wait for the indictment . 
in the first place ? Don’t you want a lawyer or do you want one under those conditions ? 

THE DEFENDANT: No, sir. 

THE COURT: You don’ want one ? 

THE DEFENDANT: No, sir. 

THE COURT: Would you rather waive an indictment by the grand jury and go 


on and have the District Attorney charge you, and plead to it and get rid of it ? * 


THE DEFENDANT: Yes, sir. 

THE COURT: All right. 

MR. BURKA: I will prepare the information. 

THE COURT: Do it today and we’ll take care of it. 

(Whereupon, at 10:05 a.m., the proceedings in the above-entitled cause stood | 
in recess until 11:10 a.m., when the following occurred in open court:) 

THE COURT: Allright, Mr.Watson, now we have worked it out the way you asked 
this morning. Do you understand? You understand everything now, don’t you ? 

THE DEFENDANT: Yes, sir. 

MR. BURKA: Your Honor, may I make a preliminary statement ? 


THE COURT: Yes. 

MR. BURKA: I have here the record of proceedings in the criminal case 
before James F . Splain, the United States Commissioner here in the District 
of Columbia, and the record here indicates that the defendant is the subject 
of a complaint filed on September 12, 1957, by Wade J. Rodham, special agent, 
United States Secret Service, charging him with violation ot 18 United States 
Code, Section 495. | 

It appears that on that date, at 3:15 p.m., the defendant appeared before 
the United States Commissioner and he waived preliminary hearing. Medical 
attention was recommended for the defendant. I believe he may have been 
under the influence of a narcotic drug at that time, or at least suffering from 
a withdrawal; is that correct ? : 

THE DEFENDANT: Yes. 

MR. BURKA: He was held for the action of the gece ey. The grand 
jury had his matter under consideration when the defendant filed a motion to 
enter a plea of guilty to a bill of criminal information on waiver of indictment 
by grand jury. It states that: ‘The petitioner, Raymond Watson, the defendant 
here, was arrested and charged with forgery and uttering of a United States 
Government Treasury check,’ this is all being quoted, “on September 12, 1957, 
the amount of the said check being $88.90.” And the petition goes an to state, 
which will be in the record, that he wishes to waive indictment and enter a 
plea of guilty because he is guilty. Therefore, the Government prepared an 
information, and I have served a copy of said information on the defendant in 
the cell block. I have explained to him that he is charged with forging United 

13 States Treasury check 52584754, made to the order of James H. Birtles, 
and it is a social security check in the amount that he states in his petition, 
$88.90, and that he is also charged in the second count with uttering this check 
to Mr. Thomas L. Waller, proprietor of Waller’s Liquor Store here in the 
District of Columbia. The defendant states he is guilty, he has done these of- 
fenses. | asked him whether he has been previously convicted. He states yes, 
that he is familiar with court procedure, and that he wants to enter a plea of 


8 
guilty because he is guilty, and doesn’t have the money to make bond, and 
wants to dispose of this matter as quickly as possible. He said no one has 
spoken to him, no one has made any promises to him and that he fully under- 
stands everything. 

THE COURT: Yes, we have to be careful about this. Now we want to do 
it on your account. We told you this morning you were entitled to a lawyer. 

I think I told you that when you were arraigned, didn* 1? 

THE DEFENDANT: Yes, sir. 

THE COURT: You said you didn’t want one. I said you were entitled to 
an indictment. You said you understood that, but you didnt want that, you 
wanted to have the information today. If that is your desire, we’ll go through 
with it. You are pleading guilty because you are guilty and for no other rea- 
son; is that right ? 

14 THE DEFENDANT: Yes, sir. 

THE COURT: All right. 

MR. BURKA: Your Honor, I have before me a waiver of indictment, 
Criminal Form No. 18, District Court of the United States for the District of 
Columbia: ‘The United States v. Raymond J. Watson, Grand Jury 1214-57, Criminal 
1020-57. The above-named defendant who is accused of forgery and uttering of 
United States Treasurer’s Check No. 52584754, in violation of 18 United States 
Code 495, being advised of the nature of the charge and of his rights hereby, 
waives in open court prosecution by indictment and consents that the proceed- 
ing may be by information instead of by indictment. I have typed in here, ‘‘After 
being advised of his rights by the Court, the above-named defendant waives his 
right to counsel.’’ I will now ask him to sign this in open court. 

(The defendant signs the document.) 

MR. BURKA: Your Honor, the defendant has executed the waiver of in- 
dictment. I have witnessed his signature. I will also ask the marshal to sign 
as a witness. 

THE COURT: Ali right. 

(The Marshal signs the document.) 
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MR. BURKA: Your Honor, I am presenting to the Court the waiver of 

indictment and ask leave to file the information in open court. 

THE COURT: All right. 

THE CLERK: Raymond J. Watson, in Criminal Case No. 1020-57, you 
are charged with forgery and uttering. How do you wish to pueaee 

THE DEFENDANT: Guilty. 

THE COURT: Probation officer. 

MR. BURKA: Your Honor,t he defendant did wish to make a statement 
to Your Honor, I believe. ) 

THE DEFENDANT: Your Honor, I wish that you wil be my sentencing 
judge on sentencing day. Will you grant thatfor me? 

THE COURT: We have to follow a certain line of procedure here. I may 
be. I will be glad to act in the matter if it comes around in the usual course 
of events. ! 

THE DEFENDANT: Yes, sir. 

THE COURT: All right. 

THE DEFENDANT: Thank you very much. 


* * * * *© * © £ * &€ * KH * F 


17 /Filed November 26, 1957/ 


JUDGMENT AND COMMITMENT 

On this 22nd day of November, 1957, came the attorney for the govern- 
ment and the defendant appeared in person and without counsel; the Court 
advised the defendant of his right to counsel and asked him whether he desired 
to have counsel appointed by the Court, and the defendant thereupon stated that 
he waived the right to the assistance of counsel. : 

IT IS ADJUGED that the defendant has been convicted upon his plea of 
guilty of the offense of Violation of section 495, Title 18 ag the U.S. Code, as 
charged and the Court having asked the defendant whether he has anything to 
say why.’ judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 


10 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Two (2) years to Seven (7) years on each of counts one and two, 

said sentences by the counts to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ F. Dickinson Letts 
United States District Judge. 


18 /Filed February 17, 19587 
, Friday, November 22, 1957. 


The above-entitled matter came on for imposition of sentence before 
Honorable F. DICKINSON LETTS, a judge in the United States District Court, 
at 10 a.m. 

APPEARANCES: 

For the Government: 


HAROLD H. TITUS, Esq., Assistant United States 
Attorney. 


For the Defendant: 
Pro se. 
19 PROCEEDINGS 
THE DEPUTY CLERK: Case of Raymond J. Watson. 
THE COURT: Who represents the defendant ? 
THE DEPUTY CLERK: He has waived his right to counsel, Your Honor. 
THE COURT: You are Raymond J. Watson? 
THE DEFENDANT: Yes, Your Honor. 
THE COURT: The record shows that you have signed a waiver of your 
right to counsel and that you have entered your plea of guilty to the information. 
Do you still wish to stand on that or would you like to talk to counsel before 





11 
sentence is imposed ? 

Are you ready to go ahead ? 

THE DEFENDANT: Yes, sir, 1 am. 

THE COURT: You have a right to a trial by jury. OF course, you knew 
that ? 

THE DEFENDANT: Yes, sir. 

THE COURT: And you knew that you a right to the assistance of counsel? 

THE DEFENDANT: Yes. 

THE COURT: And a trial before a jury. You knew all of that ? 

THE DEFENDANT: Yes, sir. ! 

THE COURT: And entered your waiver with full knowledge of your Con- 

20 stitutional rights in those regards ? 

THE DEFENDANT: Yes, sir. 

THE COURT: Yow are to be sentenced for forgery and — Do you 
have anything now to say to the Court before sentence is pronounced, and do 
you know any reason why sentence should not be imposed ? : 

THE DEFENDANT: No, Your Honor,I don’t. What I wanted to say is I 
am married. I have eight kids. And I would like to be sent to an institution 
where I would be able to help my family. | 

THE COURT: On each of the counts, one and two, it is the judgment of 
the Court that you be sentenced to : imprisonment for a period of from two to 
seven years; the sentence for the counts may run concurrently. 

The Court will leave it to the prison authorities to ay where you are to 
serve the time. | 

(Thereupon, the instant hearing was closed.) 





21 Filed March 3, 19587 | 


r MOTION TO SET ASIDE JUDGEMENT OF CONVICTION AND 
PERMIT MOVANT TO WITHDRAW GUILTY PLEA, AND DIS- 
CHARGE HIM FROM FURTHER CUSTODY, AS PURSUANT TO 


| 28 U.S.C., SEC. 2072 RULE 60(b) (4). : 





eee 
12 

Comes now, Raymond W. Watson, (hereinafter called movant) and moves 
for leave to set aside judgment of conviction and permit him to withdraw guilty 
plea and discharge him from further custody, and cause therefor is shown to 
the Honorable Court as follows, to wit: 

1. Movant is a citizen of the United States, of legal age and of sound mind, 
now confined in the D. C. Reformatory, in Fairfax County, State of Virginia. 

RULE AND STATUTE INVOLVED 

28 U.S.C., Section 2072, Rule 60(b) (4), provides: 

On motion and upon such terms as are just, the Court may relieve a party 
or his representative from a final judgement, order, or proceeding. 

Judgement is void, as follows: 

2. That the said guilty plea was entered not in accord with his best sound 
judgement and was entered without due consideration. 

3. That there exists in the matter, an inexcusable invalidated confession 
obtained from movant eleven hours after his arrest by questioning him before 

22 he had been taken to a magistrate. 

In Mallory v. United States, 354 U.S. 449, it was held: ‘That a defendant’s 
confession may not be admitted in evidence at his trial if there has been un- 
necessary delay between his arrest and arraignment, and it violates the Fed- 
eral rule that arrested persons must be arraigned without delay.’* 

4. That movant was taken into custody at about 10:00 P.M. and was ar- 
raigned about 3:00 P.M. the following day. 

5. That the facts shown which, if clarified will convince the Honorable 
Court of the advisable (sic) to grant said motion. 

6. And such other and further relief as to the Honorable Court may seem s 


just and proper. 





/s/ Raymond J. Watson, Reg. No. 18461 


State of Virginia ) 
County of Fairfax) 
I, Raymond W. Watson, being first duly sworn according to law, depose and 4 


say that I have read the foregoing motion by me subscribed, and knows the 
contents thereof; that the statement therein made by my personal knowledge 


ss. he 


ee ee eee ee ae a eee 
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13 | 
> are true, and those made upon information and belief I believe to be true. 
= /s/ Raymond J. Watson | 
: Subscribed and sworn to before me this 27th day of February, 1958, at Lorton. 


/s/ Charles S. Thompson, Notary Public, Va. 
. 21 /Filed March 6, 1958/ 
March 5, 1958. The Court finds and certifies that the motion is frivolous 


and without merit. It is therefore denied. i 
/s/ F. Dickinson Letts, Judge 


25 /Filed March 31, 19587 


MOTION TO VACATE JUDGE MENT OF CONV ICTION, SET 
ASIDE SENTENCE AND DISCHARGE PETITIONER FROM 


FURTHER CUSTODY, AS PROVIDED BY 28 US.C.,Sec.2255 
Comes now, Raymond J. Watson, (hereinafter called Petitioner), and moves 


the Honorable Court to vacate judgement of conviction, set aside the sentence 
imposed in the above-entitled cause, and cause therefor is a the Honorable 
Court as follows, to wit: 2 

1. Petitioner is a citizen of the United States, of legal age and of sound 
mind, now confined in the D. C. Reformatory, in Fairfax Comey, State of 
Virginia. 

2. Petitioner was indicted pursuant to 22, D.C.Code 1401. 

3. That jurisdiction of the Honorable Court to issue such process is in- 
voked under the due process of law Criminal Procedure. In support of this 
motion, these following cases are presented: 

Williams v. Huff (App. D.C. 1944, 142 F. 2d 91, 79 US. App. D C. 31). 

Morgan v. United States, 298 U.S. 468, 480. 

STATUTE INVOLVED 

28 U.S. C. Section 2255, provides as follows: 

A prisoner in custody under sentence of a Court established by Act of Con- 
gress claiming the right to be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the United States, or that the 
Court was without jurisdiction to impose the sentence, or is otherwise subject 
to collateral attack, may move the Court which imposed the sentence to vacate, 





OE S,S SS 5 ee ee 
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26 set aside or correct the sentence. 


ALLEGATIONS 










rent waiver of right to counsel was made. 
Not only did police officers deceive Petitioner by promising to assist 
him in all the proceedings but bolstered his trust by interceding at the arraign- 
ment and obtained an inferior bail as promised. ‘ 
Williams v. Huff, Supra, it was held: ‘‘Where record in prosecution for : 
assault with dangerous weapon showed that accused was informed of his right % 
to Counsel and undertook to waive the right, but did not show that the waiver 
was competently and intelligently made, that issue was required to be deter- 
mined in habeas corpus proceeding.” 4 

In Morgan v. United States, Supra, and James V. United States, 175 F. 2d 
769 (C.C.A. 5th) deals with Section 2255, as being pertinent for consideration 
here. Moreover, Petitioner clearly states the cause upon which he feels war- 
rants relief and respectfully requests a hearing, as the remedy provided by 
Section 2255, is as broad as that provided by habeas corpus, and, therefore, 
precedent derived from decision on habeas corpus is applicable except as to 
venue. 

27 QUESTION PRESENTED 

‘Whether, in light of Petitioner’s retard knowledge (sic), insecurity and 
information, and all other pertinent facts, demonstrates that the waiver was 
not competently and intelligently made ?’’ 

Wherefore, it is prayed, that the Honorable Court shall cause notice thereof 
to be served upon the United States Attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and conclusions of law with re- 
spect thereto. 

If the Honorable Court finds that the judgement was rendered without juris- 
diction, or that the waiver was not competently and intelligently made, as to 
render the judgement vulnerable to collateral attack, may the Honorable Court 


Be 
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shall vacate judgement of conviction, set aside sentence and discharge Peti- 
tioner. : 
/s/ Raymond J. a Reg. No. 18461 
25 /Filed April 15, 19587 | 
April 15, 1958. The Court finds and certifies that the motion and the file 
and record of the case, including the transcript conclusively show that the 
defendant is entitled to no relief. Motion is therefore denied. 
/s/ ¥. Dickinson Letts, Judge. 


32 /Filed April 14, 19587 | 


MOTION FOR LEAVE TO FILE AN ANSWER TO OPPOSITION 
TO MOTION TO VACATE SENTENCE PURSUANT TO 28 USC. 
SECTION 2255. 


Comes now defendant in the above-entit’ed cause, and moves for leave to 
file an answer to Respondent’s opposition to motion to vacate sentence for the 
following reasons: : 

As his answer to the very assumption of April 7, 1958 opposition of Respon- 
dent, defendant states that the motion for leave to enter a plea of guilty on an 
information rather than wait for the return of an indictment and the information 
given the probationary board are mere results of advice of fellow inmates of 
the Jail which, he believed were sound rather than misleading. 

Wherefore, it is respectfully submitted that the motion conclusively shows 
that the defendant is entitled to relief, and therefore the motion should be granted. 

/s/ Raymond J. Watson. 
CERTIFICATE OF SERVICE : 

The undersigned hereby certify that a copy of the foregoing answer has 
been mailed to Oliver Gasch, U.S. Attorney, U.S. Courthouse, Washington, D.C. 
this 1lth day of April, 1958. 

/s/ Raymond J. —— 
Subscribed and sworn to before me this 11th day of April, 1958, at Lorton. 
/s/ Charles S. Thompson, Notary Public, Va. 
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82 /Filed April 23, 19587 
April 23, 1958. The motion is frivolous and without merit. It is therefore 


denied. 
/s/ F. Dickinson Letts, Judge. 


34 /Filed May 2, 19587 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 
On Appeal, denial of 


I, Raymond J. Watson, being first duly sworn according to law, depose 
and say that I am the affiant in the above-entitled cause, and, in support of 
my application for leave to proceed in said cause without being required to 
prepay fees or costs, states as follows: 

1, That I'am a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said action. 

3. That fam unable to give security for the same. 

4, Thatd beiieve I.am entitled to the redress I seek in said action. 

5. That the nature of my cause of action is briefly stated as follows: 

‘Incompetent and unintelligent waiver of counsel.’’ 
/s/ Raymond J. Watson, Reg. No. 18461 
Subscribed and sworn to before me this day of April, 1958, at Lorton. 
Notary Public, Virginia. 


34 /Filed May 7, 1958/ 
May 6, 1958. The Court finds that the appeal is frivolous and not taken in 
good faith, Leave to proceed on appeal without prepayment of costs is there- 


fore denied. 


/s/ ¥F. Dickinson Letts, Judge. 
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QUESTIONS PRESENTED 


Where the record discloses that appellant filed a motion to 
plead guilty and to waive indictment; was repeatedly advised 
of his right to counsel as well as his right to indictment and 
to jury trial; orally and in writing waived his rights to indict- 
ment and to counsel and entered a plea of guilty; had previ- 
ously been convicted and was familiar with court procedures; 
in the opinion of appellee the following questions are pre- 
sented: 

(1) Did not the court below properly deny his Section 2255 
motion to vacate sentence without a hearing where the only 
allegations in support of his claim that he did not intelligently 
waive counsel are that he signed an invalid confession and was 
misguided by the advice of unnamed police officers? 

(2) May this Court consider the contention, made for the 
first time on appeal, that appellant’s plea of guilty was made 
in reliance on & promise of leniency by police officers? 

q@) 








Counterstatement of the case: 


Summary of argument 
Argument: 
I. The District Court properly denied appellant’s motion without 


TABLE OF CASES 


Adams v. United States ex rel McCann, 317 U. 8. 269 (1942) 

Battle v. United States, No. 14,476 

Brosius v. Botkin, 72 U. 8. App. D. C. 29, 110 F. 2d 49 (1940) 
William Brown, Jr. v. United States, C. A. D. C. No. 14,389 

Cherrie v. United States, 179 F. 2d 94 (C. A. 10, 1948) 

Davis v. United States, 175 F. 2d 19 (9th Cir. 1949) 

Dorsey v. Gill, 80 U.S. App. D. C., 148 F. 2d 857, cert. denied, 325 U. 8. 


Evans v. Rives, 75 App. D. C. 242, 126 F. 2d 633 (1942) 

Gannon v. United States, 208 F. 2d 772 (C. A. 6, 1953) 

Griffin v. United States, — U.S. App. D. C. —, — F. 2d — (de- 
cided March 20, 1958) 

Johnson v. Zerbst, 304 U. 8. 458 (1938) 

Jones v. United States, —- U. 8. App. D. C. —, — F. 24 — 
cided May 1, 1958) 

Mallory v. United States, 354 U.S. 449 (1957) 

McGee v. United States, 355 U.S. 17 (1957) 

Michener v. United States, 181 F. 2d 911 (C. A. 8, 1950) 

Monroe v. Huff, 79 App. D. C. 246, 145 F. 2d 249 (1944) 

Moore v. United States, 101 U.S. App. D. C. 412, 249 F. 2d 504 (1957) - 

People v. Rose, 183 P. 874 (Cal. 1919) 

Pettway v. United States, 216 F. 2d 106 (6th Cir. 1954) 

Plummer v. United States, No. 14,355, decided October 9, 1958 

Ray v. United States, 192 F. 2d 658 (C. A. 5, 1951) 

Sanders v. United States, 205 F. 2d 399 (C. A. 5, 1953) 

Smith v. United States, 238 F. 2d 925 (C. A. 5, 1956) 

Snell v. United States, 174 F. 2d 580 (C. A. 10, 1949) 

Taylor v. United States, 193 F. 2d 411 (C. A. 10, 1952) 

United States v. Hayman, 342 U. S. 205 (1952) 

United States v. Spadafora, 200 F. 2d 140 (7th Cir. 1952) 


(Or) 





Iv 


United States v. Swaggerty, 218 F. 2d 875 (C. A. 7), cert. denied, 349 
U. 8. 959 (1955) 

Uveges v. Pennsyloania, 335 U. 8. 437 (1948) 

Von Moltke v. Gillies, 332 U. 8. 723. 

Walker v. United States, 218 F. 2d 80 (7th Cir. 1955) 

Washington v. United States, 94 U. 8. App. D. C. 266, 214 F. 2d 876 


OTHER REFERENCES 


18 United States Code, Section 495 

28 United States Code, Section 2255 

Federal Rules of Civil Procedure, Rule 81 (a) (2) 
Federal Rules of Criminal Procedure, Rule 44 





GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14643 


Raymonp J. WATSON, APPELLANT 
v. 


UnirTep STaTEs oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appeal is from the District Court’s denial of appellant’s 
motion to vacate a sentence imposed upon a, plea of guilty, the 
motion alleging that appellant was misguided by the advice 
of police officers, and unintelligently waived his right to counsel 
(J. A. 14-15)? 

(1) The guilty plea 


On September 12, 1957, appellant appeared before the United 
States Commissioner and waived preliminary hearing on a 
complaint charging him with violation of 18 U. S. C. § 495 
(forgery and uttering of a United States Treasury’s check) 
(J. A. 7). Medical attention was recommended for appellant, 
who appeared to be either under the influence of narcotics or 
to be suffering from withdrawal symptoms. He was held for 
the action of the Grand Jury, but before an indictment was 
returned appellant filed a motion on October 15, 1957, more 
than one month after arraignment, stating that he desired to 


* The motion was filed pursuant to 28 U. 8. C. § 2258. 
(1) 
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waive indictment by the Grand Jury, and wished to plead guilty 
to the charges then pending. In the motion, filed pro se, 
appellant stated that “he seeks this relief in order to expedite 
the disposition of the charges—spare’ the Government further 
expense—and spare further inconvenience to all parties con- 
cerned—”. He urged that he had the right, under Article VI 
of the Constitution of the United States, to enter his plea in 
thismanner. (J.A.1.) 

On October 30, 1957, appellant appeared before the District 
Court for consideration of his motion to waive indictment and 
to plead guilty to an information (J. A. 3-4). Government 
counsel noted that such procedure might result in the subse- 
quent filing of a Section 2255 motion, and therefore suggested 
to the Court that it might be better to await the return of an 
indictment (J. A. 4-5). The District Court then addressed 
appellant, who was seated in the courtroom, and asked him 
whether he would like an attorney to be appointed for him. 
Appellant said no (J. A. 5). The following colloquy between 
appellant and the Court ensued: 


The Court. How old are you? 


The DEFENDANT. 29. 

The Court. 29? 

The DaFENDANT. Yes, sir. 

The Court. I think I ought to explain this to you 
very carefully, because we want to [be] absolutely fair 
with you. You are charged with what is known as & 
rather serious crime, a forgery, do you see? 

The DmereNDANT. Yes, sir. 

The Court. And you are entitled to a lawyer. And 
if you don’t have the money to employ one, the Judge 
will get one for you to help you, advise you, and maybe 
get some letters in your behalf to the Judge, and things 
of that sort; do you understand? 

The DEFENDANT. Yes, sir. 

The Court. But you don’t have to have one if you 
don’t want one. Also, you have a right under our Con- 
stitution, under our law, to be indicted in a serious case 
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like this by the grand jury, but if you want to consent 
to it, you canhave the District Attorney file the charges. 
Do you understand that?: 

The DEFENDANT. . Yes, sir. 

The Court. Do you understand it perfectly well? 

The DerenpanT. Yes, sir. 

The Covurr. How far did you go in school? 

The Derenpant. I went to the eighth grade. 

The Court. The eighth grade? _- 

The DerenDANT. Yes, sir. 

The.Court. What do you want to do? Do you want 
to wait for the indictment in the first place? ‘Don’t you 
want a lawyer or do you want one under those condi- 
tions? 

‘The Derenpant. No, sir. 

The Courr. Would you rather waive an indictment 
by the grand jury and go on and have the District 
Attorney charge you, and bleed to it and get rid of it? 

The DeFrenpant. Yes, sir 


Following a short recess, Gapenste counsel informed.-the 
court of the proceedings before the United States Commissioner 
and stated that the grand jury was presently considering his 
case (J. A. 7). However, counsel explained, in view of the 
motion made by appellant to waive indictment, an information 
had been prepared and was served on appellant, charging him 
with forging and uttering a Treasury check. Counsel further 
reported that the defendant admitted his guilt, as well as his 
familiarity with court procedure; wanted to plead guilty be- 
cause he is guilty; and desired a speedy disposition because he 
was unable to make bond. Moreover, the court was told, ap- 
pellant stated that no one had spoken to him, no one had made 
any promises to him and he fully understood what was happen- 
ing (J. A. 7-8). The court then reviewed for the defendant 
his rights to an attorney and an indictment, and asked him 
whether he was pleading guilty because he was guilty and for 
no other reason. He answered in the affirmative, and then, in 
open court, signed a written waiver of counsel and indictment 
(J. A.8). 
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(2) Sentencing 
Séitencing took place on November 22, 1957. The court 
first made the following inquiries: 
The Cover. The record shows that you have signed 
a waiver of your right to counsel and that you have 
entered your plea of guilty to the information. Do you 
still wish to stand on that or would you like to talk to 
éSunsel before sentence is imposed? 
Are youready to go ahead? 
The DarenDaNnT. Yes, sir, fam. 
The Court. You have a right to a trial by jury. Of 
course, you knew that? 
The DEFENDANT. Yes, Sir. Seneca 
The Court. And you knew that you had & right to 
the. assistance of counsel? 
The DerenpANT. Yessir. rons 
_ ‘The Cover.. And entered your waiver with full knowl- 
édge of your Constitutional rights in those regards? 
The DEFENDANT. Yes, sir. 


‘The court then asked if sppellant bad anything to say before 
impdsition of sentence, and appellant did make a short state- 
‘nent on his own behalf. He was then sentenced to two t6 
Seven years on each count, sentences to run concurrently 
(J. A. 10-11). 


(8) Post-conviction motions 
. A little over three months later, on March 3, 1958, appellant 
filed a pleading entitled “Motion to set aside judgment of con- 
viction and permit movant to withdraw guilty plea, and dis- 
him from further custody, as pursuant to 28 U. S.C., Sec. 
(J..A. 11-13). In this motion appellant 
entered not in accord with 
his. without due con- 
sideration”. was obtained 
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“On March 13,'1968, appellant filed’a motion, under 28U. S.C. 
$2255, the denial of which by the District Court is the subject 
ofthis appeal (J. A. 13-15): OThe' thrust’ of ‘this ‘motion 
is that appellant did not competently ‘and-intelligently waive 
his right to counsel. His factual allegations are ‘as follows: 

“Of being a layman and subsequent to signing the 
invalidated confession and in consequence of misguided 
advice of police officers the incompetent and unintelli- 
gent waiver of right to counsel was made! : 

“Not only did police officer’ deceive petitioner by 
promising to assist him in all the proceedings but’ bol- 
stered his trust by interceding at the arraignment and 
obtained an inferior bail as promised. 


The Government filed an opposition to the motion and 
petitioner filed, on April 14, 1958, a “Motion for leave to file 
an answer to opposition to motion to vacate sentence pursuant 
to 28 U. S. C. Section 2255.” Therein, he stated: “As his 
answer to the very assumption of April 7, 1958, opposition of 
Respondent, ‘defendant states that the motion for Jeave to 
enter a plea of guilty on an information rather than wait for 
the’ return® of an- -indictment and the information given the 
probationary board are mere results of advice of fellow inmates 
of the Jail which, he believed were sound rather ‘than mislead- 
ing” (J. A. 15). ‘The motion ‘to vacate sentence was denied 
by the District Court on April 15, 1958, ‘the court certifying that 
“the motion and the file and’ record of the case; including the 
transcript’ conchisively show that the defendant i is entitled to 
no relief” (J. A. 15). The motion for leave to file an ‘answer 
was denied as “frivolous and’ without merit”, as was leave 
td appeal in forma pauperis (J. ‘A. 16). Subsequently, this 
Court allowed appellant to pacers on Pee without prepay- 
ment of costs. See Mis. 1029 


STATUTE INVOLVED 


‘Title 28 U. S. C.§ 2255 provides, in pertinent part: 


Federal custody ; remedies on, motion, attacking -sen- 
tence—A prisoner in custody under sentence of 2 court: 


485272—58-——-2 
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established by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of- the United 
State, or that the court was without jurisdiction to.im- 
pose such sentence, or that the sentence was in excess of 
the maximum authorized by law, or is otherwise subject 
to collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the sentence. 


A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case con- 
clusively show that the prisoner is entitled to no relief, the 
court shall cause notice thereof to be served upon the United 
States attorney, grant a prompt hearing thereon, determine 
the issues and make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment was ren- 
dered without jurisdiction, or that the sentence imposed was 
not authorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of the 
constitutional rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate and set 
the judgment aside and shall discharge the prisoner or resen- 
tence him or grant a new trial or correct the sentence as may 
appear appropriate. 

A court may entertain and determine such motion without 
requiring the production of the prisoner at the hearing. 

The sentencing court shall not be required to entertain a 
second or successive motion for similar relief on behalf of the 
game prisoner. 

An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on appli- 
cation for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf of a pris- 
oner who is authorized to apply for relief by motion pursuant 
to this section, shall not be entertained if it appears that the 
applicant has failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied him relief, 
unless it also appears that the remedy by motion is inadequate 
or ineffective to test the legality of his detention. 
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SUMMARY OF ARGUMENT 


‘1. In his motion to vacate sentence appellant alleged only 
that he did not competently or intelligently waive counsel. 
For the first time on appeal he now claims that he entered his 
plea of guilty in reliance on a promise of leniency made by 
police officers. This contention may not be considered. 
Plummer v. United States, No. 14355, decided October 9, 1958. 

2. The District Court properly denied his motion to vacate 
sentence without a hearing. The factual allegations, even if 
true, would not warrant relief, since the record discloses that 
appellant was fully aware of his right to counsel and compre- 
hended the charges against him when he chose to waive that 
right. The motion is deficient in a second respect. Appellant 
does not offer sufficient facts in support of his general charge 


to warrant a hearing. 
ARGUMENT 


I 


The District Court properly denied appellant’s motion without 
a hearing 


The sentencing court denied appellant’s Section 2255 mo- 
tion, certifying that “the motion and the file and record of the 
case, including the transcript conclusively show that the de- 
fendant is entitled to no relief.” (J.A.15). No hearing was 
held on the motion because none was required. “The allega- 
tions in the petition, even taking them to be true, would not 
justify the relief requested; in such a case, denial wtihout a 
hearing is proper.” This quotation, from Moore v. United 
States, 101 U.S. App. D. C. 412, 249 F. 2d 504 (1957), applies 
here. 

In his motion petitioner alleged that he incompetently and 
unintelligently waived counsel. This is his only charge. He 
did not contend that his plea of guilty was involuntary, or 
that it was made without knowledge and understanding of the 
pending charges. That contention is made for the first time on 
appeal,? and for that reason may not now be considered. On 
October 9, 1958, this Court recently reaffirmed the well estab- 
lished principle that points not specifically contained in the 


* Point I of appellant's brief. 
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5, 1958. See also U: 
(1948) ; Davis v. United 


the Court of Appeals, 
ment to the Court which would 
ment had been allowed. 

Was a hearing required on appellant’s contention respecting 
his waiver of counsel in light.of the files and the records of this 
case? In support of his legal conclusion that he did not com- 
petently; and intelligently waive the assistance of counsel, 
appellant makes but two factual assertions: first, that an 
invalid confession had been obtained, and second, that his 
waiver was the consequence of “misguided advice of police 
officers”. who “promised. to assist him in-all the proceedings.” 
Nothing more is contained in the motion. The police officers 
are not named. The advice they gave is not described. Appel- 
lant:does not state that the police officers told him or in any 
way suggested to him, that he should waive counsel. “And the 
circumstances surrounding the alleged invalid confession are 
not set forth: “Was the District Court required to grant a 
hearing on this motion’ when, after examining the files and 
records, it found the following to be true: " pig ee 

First, Appellant himself filed a motion to enter a plea of 
guilty anid to waive indictment, asserting his right. to do. so 
under Article VI of the Constitution. In that motion appel- 
lant stated that he wished to plead guilty “in order to expedite 
the disposition of the charges—spare the Government further 

d spare further inconvenience to all parties con- 
cerned” (J.A.1). 

Second. In a prior motion for similar relief filed by appel- 
lant no mention whatsoever is made of the “misguided advice 

* This decision would also require that appellant's request (Br. 26) for 


leave to amend be denied. As pointed out.in. this case, the District Court 
may, in its discretion, entertain a successive motion to vacate sentence. 
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of police officers”, appellant contending that his plea of guilty 
“was entered not in accord with his. best sound judgment and 
‘was entered. without due consideration” (J. A. 12). And in 
answering the Government’s opposition to his Section 2255 
motion appellant stated that he waived indictment and plead 
guilty-as a result “of advice of fellow inmates of the Jail which, 
he believed were sound rather than misleading”. (J. A. 15). 

Third. The transcript of the proceedings at arraignment 
shows that Government counsel was reluctant to agree to the 
waiver of indictment because of the possibility of a later mo- 
tion under Section 2255; that appellant was repeatedly ad- 
vised of his right to an attorney, and was told that the court 
would appoint him one if he had no funds; that appellant was 
advised that he was charged with the serious crime of forgery, 
arid had 4 constitutional right to be indicted rather than con- 
sent to the filing of an information; that Government counsel 
in the presence of the defendant dna in operi court advised the 
arraigning judge that appellant has admitted committing the 
offenses, had stated that he had been previously convicted and 
was familiar with court procedure and wanted to plead guilty 
because he is guilty, that he desired a speedy disposition be- 
cause he was unable to make bond, that’no one had spoken 
to him or made any promises to him, and that he fully under- 
stood everything (J. A. 7-8) ; that the defendant informed the 
court that he was pleading guilty because he was guilty and 
for no other reason; and that the defendant signed a waiver 
of indictment and of the assistance of counsel in open court. 

Fourth. At the time of sentencing, some three weeks later, 
kppellant was again advised of his right to counsel, to an in- 
dictment, and to a jury trial, and stated to the court that he 
knows of those rights but desires to waive them (J. A. 10-11). 
The tecord further shows that before sentence was passed the 
court asked appellant if he knew of any reason why sentence 
should not be imposed, and appellant stated: “No. Your 
Honor, I don’t. What I wanted to say is I am married. Ihavé 
éight kids. And I would like to be sent to an institution where 
I would be able to help my family” (J..A. 11). 

There is tio dotibt that appellant had a right to the assist- 
ance of counsel. Johnson v. Zerbst, 304 U.S. 458 (1988). Nor 
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is there any doubt that appellant had a right to waive the 
assistance of counsel. Adams v. United States ex rel McCann, 
317 U.S. 269 (1942). The question presented is whether there 
were sufficient allegations in the motion below, when viewed 
in light of the District Court records and files, to warrant @ 
hearing on the contention that counsel was not intelligently 
waived. In Johnson v. Zerbst, supra, p. 464, the Court said: 


The determination of whether there has been an in- 
telligent waiver of the right to counsel must depend, in 
each case, upon the particular facts and circumstances 
surrounding that case, including the background ex- 
perience, and conduct of the accused. 

And in Adams v. United States ex rel McCann, supra, p. 279, 
the Court held that “* * * the Constitution does not force a 
lawyer upon a defendant. He may waive his Constitutional 
right to assistance of counsel if he knows what he is doing and 
__ his choice is made with eyes open”. 

In the instant case the record indicates that appellant asked 
to plead guilt even before he was indicted or arraigned. The 
transcript of the arraignment and sentencing proceedings dis- 
close that he was several times asked whether he wanted the 
Court to appoint a lawyer for him and each time he said no. 
He was further advised of the serious nature of the charges, of 
his right to an indictment and to a trial by jury, and steadfastly 
turned them down. In view of the conscientious efforts of the 
court below to advise appellant of his rights, and in view of his 
admitted prior criminal record and familiarity with criminal 
procedure, it cannot be said that his decision to waive counsel 
was not “made with eyes open”. 

In the instant case if the District Court had refused appel- 
lant’s request to waive counsel, he might now be contending 
that his constitutional (or statutory) right to proceed in proper 
person was infringed upon. Rule 44, F. R. Crim. P; Adams 
v. United States ex rel McCann, supra; People v. Rose, 183 P. 
874 (Cal. 1919); cf. Washington v. United States, 94 U. S. 
App. D. C. 266, 214 F. 2d 876 (1954); William Brown, Jr. v. 
United States, C. A. D. C. No. 14389, Brief for appellant (now 
pending). 
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The sole factual allegation in appellant’s motion to vacate 
sentence is as follows: 


Of being a layman and subsequent to signing the invali- 
dated confession and in consequence of misguided advice 
of police officers the incompetent and unintelligent 
waiver of right to counsel was made. 

Not only did police officers deceive Petitioner by 
promising to assist him in all the proceedings but bol- 
stered his trust by interceding at the arraignment and 
obtained an inferior bail as promised. 

The police officers are not named. No dates are given. 
Just what advice was allegedly given is not supplied. The cir- 
cumstances surrounding the alleged invalid confession, and 
how this bears on the waiver of counsel, are not suggested. 
The records before the Commissioner show that bail was set 
at $1,000, the usual amount for a crime of this sort. Appellant 
does not state that he was unaware of his right to counsel, or 
did not understand the serious nature of the charges pending 
against him, or was unaware of any of his constitutional rights. 
He does not state that the police officers advised him to waive 
counsel, or to plead guilty. In fact in his answer to the opposi- 
tion filed by the Government to his motion he states that he 
entered a plea of guilty as a result of the advice of his fellow 
inmates at jail, which advice he believed was sound rather than 
misleading. It is evident that appellant expected a lighter 
sentence. However, he could have been sentenced to a term of 
twenty years. In any event, it is clear that relief will not be 
afforded one who is disappointed in the length of the sentence 
imposed. Cf. Monroe v. Huff, 79 App. D. C. 246, 145 F. 2d 
249 (1944). 

Having failed to allege facts which would support his legal 
conclusion that he did not intelligently waive counsel, his 
motion was properly denied withouta hearing. Jones v. United 
States, — U.S. App. D. C. —, — F. 2d — (decided May 1, 
1958) ; Griffin v. United States, — U.S. App. D. C. —, — F. 2d 
— (decided March 20, 1958); United States v. Spadafora, 200 
F. 2d 140 (7th Cir. 1952) ; Pettway v. United States, 216 F. 2d 
106 (6th Cir. 1954) ; Walker v. United States, 218 F. 2d 80 (7th 
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Cir. 1955). Cf. Dorsey v. Gill, 80 U. S. App. D. C. 9, 148 F. 
2d 857, cert. denied, 325 U.S. 890 (1945). 

Appellant contends that Section 2255 proceedings are gov- 
erned by the Federal Rules of Civil Procedure, citing United 
States v. Hayman, and points out that the Civil Rules require 
only “notice pleading” rather than 2 detailed statement of the 
evidence (Br. 22-26). However, the Hayman case says only 
that appeals from orders denying motions under Section 2255 
are governed by the Civil Rules (342 U. S. 205, 209, footnote 
4). Rule 81 (a) (2) F. R. Civil P., makes it clear that the 
rules are not applicable to Section 2255 proceedings, but only 
to appeals from such proceedings. 

Appellant cites a number of cases in which convictions were 
vacated because counsel had not been intelligently waived or 
in which a hearing was ordered on that issue. All of those 
cases involved facts and circumstances not present here, as 
well as detailed factual allegations supporting the contention 
made. In Evans v. Rives (Br. 16) the record showed that the 
defendant was not advised of his right to counsel and in fact 
was ignorant of that right. Nor was he informed of his right 
not to plead guilty and to have a jury trial. 

Grant reliance is placed by appellant on Justice Black’s 
opinion‘ in Von Moltke v. Gillies (Br. 17). There appellant 
waived counsel and pleaded guilty to a fourteen page indict- 
ment charging twenty-four defendants with conspiracy to 
violate the Espionage Act of 1917. Forty-seven overt acts 
were enumerated. Conviction carried a penalty of up to thirty 
years in prison or death. Following 9 hearing on & habeas 
corpus petition in which it was alleged, among other things, 
that defendant had pleaded guilty in reliance on erroneous 
legal advice of a Government lawyer-agent who was & member 
of the Federal Bureau of Investigation. The agent had talked 
to the defendant daily for nine days while she was in jail prior 
to the entry of the plea. The Supreme Court remanded the 
case for further hearings on the question of whether the plea 
of guilty was in reliance on the erroneous legal advice which 

+The opinion did not constitute the Court’s decision, since only three 


other Justices joined in it. Justice Frankfurter wrote 2 separate concurring 
opinion, and Justices Burton, Vinson and Reed dissented. 
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had been given. The.decision noted that the plea was entered 
when the United States was at total war with Germany, and 
that the defendant was a‘German Countess. Justice Black, in 
his decision, states that in order for a waiver of counsel to be 
valid, it must he made with “an apprehension of the nature 
of the charges, the statutory offenses included within them, the 
range of allowable punishments thereunder, possible defenses 
to the charges and circumstances in mitigation thereof, and all 
other facts essential to a broad understanding of the whole 
matter.” (332 U.S. at 723-724). The opinion cautions how- 
ever that the trial judge, in determining whether the waiver of 
counsel is intelligent and competent, “must investigate as long 
and as thoroughly as the circumstances of the case before him 
demand.” Ibid. No hard and fast rule is laid down, and no 
particular ritual must be followed in every case. The transcript 
of the arraignment proceedings contained in the record dis- 
closes that the above enumerated duty of the trial judge, in 
light of the circumstances of this case, was fully discharged. 

Of particular pertinence is appellant’s own motion urging 
that he be permitted to plead guilty and to waive indictment, 
and contending that he has a constitutional right to do so. 
His statement that he has made restitution removes any mys- 
tery as to his motive and strategy. The record indicates that 
appellant, previously convicted and familiar with court proce- 
dure, was permitted to plead guilty to an information on his 
own motion, and that he fully understood the nature of the 
charges, which were not complex (forgery and uttering of a 
Treasury check). Subsequent to the Von Moltke decision the 
Kighth Circuit held that it is not the duty of the trial judge 
to advise the defendant of possible defenses when he is without 
counsel and choses to waive counsel. Michener v. United 
States, 181 F. 2d 911 (C. A. 8, 1950). Cf. United States v. 
Swaggerty, 218 F. 2d 875 (C. A. 7), cert. denied, 349 U.S. 959 
(1955). And in Ray v. United States, 192 F. 2d 658 (C. A. 5, 
1951), where the trial judge made fewer inquiries and explana- 
tions than here, the court held that appellant “was adequately 
advised of his right to counsel, and that he understandingly 
waived that right.” 
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The other cases cited by appellant involving the issue of 
waiver of counsel also are distinguishable. In Smith v. United 
States (Br. 18) the Court of Appeals ordered the conviction, 
based on a plea of guilty, vacated on the ground that appellant 
had been denied due process of law. There, appellant was 
apprehended on Friday, November 18, 1949, and sentenced on 
Monday, November 21, 1949. In addition to this factor, the 
court based its decision on (1) @ private conference of the 
Government prosecutor with the trial judge, held before the 
entry of a plea of guilty, concerning appellant’s guilt and 
punishment, and (2) the failure of the lower court to advise 
the defendant of his rights. 

In Gannon v. United States (Br. 18) appellant was a nar- 
cotic addict who pleaded guilty stating that he was “trying to 
hurry this thing along” and was very sick and in need of 
hospitalization. His case was further complicated because of 
a prior conviction which would result in the imposition of a 
greater sentence under the Boggs Act. The Court held that his 
plea was entered without knowledge of the Boggs Act, and that 
he did not competently and intelligently waive counsel. 

The Court in Sanders v. United States (Br. 18) ordered a 
hearing for the reason that when appellant pleaded guilty he 
was an escapee from a mental institution, and therefore his 
waiver of counsel may not have been competent. The record 
in Taylor v. United States (Br. 18) contained only the Clerk’s 
minutes stating that appellant “being fully apprized of his 
rights, waived the appointment of counsel by the court”. And 
in Cherrie v. United States (Br. 18) the only statement advis- 
ing appellant of his right to counsel was: “Are you ready to 
plead to this information of which I have theretofore outlined 
in regard to the charge against you without the assistance of 
counsel to which you are entitled?” And in Snell v- United 
States (Br. 18) the record disclosed that appellant was not 
advised respecting his constitutional right to counsel. 

Appellant states that the Supreme Court’s decision in McGee 
v. United States, 355 U. S. 17 (1957) is directly in point (Br. 
19). The Court however wrote no opinion in that case, and 
merely ordered a hearing. It is not at all clear what, if any 
questions, were passed upon. In that case the United States 
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indicated that petitioner may not have committed the offense 
with which he was charged (Memorandum, p. 10). The Gov- 
ernment pointed out that the record does not negate his as- 
sertion that when he entered his plea he was unaware of the 
serious question as to whether he had committed the crime 
charged, and therefore did not completely understand the 
nature of the charge against him (Memorandum, p. 11). 
Moreover, petitioner alleged that counsel for the complainant 
urged him to plead guilty and assured him that if full restitu- 
tion were made he would be placed on probation (Memoran- 
dum, p. 12). In the case at bar there is no assertion that 
appellant did not full understand the nature of the charge, or 
that anyone urged him to plead guilty. 

The record in this case discloses only that petitioner, with 
full knowledge of the possible consequences, chose to enter a 
plea of guilty and to waive counsel. ‘Having made restitution 
he hoped for a lighter sentence than was imposed. His dis- 
appointment over the results of this strategy, deliberately 
employed, is not grounds for any relief. 


CONCLUSION 


Wherefore, it is respectfully requested that the judgment of 
the lower court be affirmed. 
Ouiver GascH, 
United States Attorney. 
Cart W. BetcHen, 
Louis M. Karuan, 
Assistant United States Attorneys. 
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